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HAPPY BIRTHDAY 


The JAG Journat is 3 years old, this Au- 
gust of 1950. In other years we have reported 
progress, but this year we’re not going to do that. 
In the first place, we’re too busy getting out the 
straight dope on the Uniform Code of Military 
Justice, and in the second place, there is little to 
report that’s new. 

One thing is sure—you who have a complete file 
of JAG Journats and an Index to them have a 
wealth of legal lore in easy-to-read language. 
The next 12 months will get you off to a good start 
on the Code if you read the Journat regularly. 


FORMS 
OF ACQUITTAL 


By MAJ R. A. Seherr, USMC 


HE ACCUSED, a naval officer, was brought 

to trial for murder. The specification alleged 
that he killed his victim by stabbing him with a 
knife. The pretrial investigation revealed evi- 
dence which strongly pointed to the guilt of the 
accused. His only explanation was his denial of 
the crime and an alibi which he was unable to 
corroborate. The prosecution, at the trial, pre- 
sented its case and the accused offered his alibi 
in defense. 

The accused’s testimony, though uncorrobo- 
rated, sounded quite convincing and the judge ad- 
vocate considered it appropriate to offer evidence 
in rebuttal. The prosecution witness who was 
the only one who identified the accused at the scene 
of the crime, at the time of the murder, began, on 
cross-examination, to waver, finally broke down 
and admitted he had lied, and confessed that in 
fact he, himself, had murdered the deceased. 
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There was no other evidence in the record which 
reflected adversely on the accused. The members 
of this court martial realized and wisely consid- 
ered the possibility that the mere fact that the 
officer had been charged with so heinous a crime 
might jeopardize his reputation and naval career 
irrespective of an acquittal. Persons who had not 
attended the trial, or seen the break-down of the 
perjurous witness which brought about the ac- 
quittal might, through inaccurate rumor, be of 
the impression that his vindication was a result of 
a technical procedure, or merely a successful con- 
fusion of the evidence by the defense counsel, so 
that the court could not find the accused guilty 
beyond a reasonable doubt. The court, as a re- 
sult, found the specification not proved and “fully 
acquitted” the accused of the charge.’ 

Not all accused, however, are as fortunate as 
this naval officer, either in the facts in his case or 
in the court’s form of acquittal. Records in the 
Navy Department reflect many cases in which 
courts have used the form of a “simple acquit- 
tal”—though not illegally so—while the record of 
proceedings in the case, as a matter of more com- 
plete justice, indicated a “higher” form of an 
acquittal. 

In this regard there is an English court martial 
trial on record, dated about 1825. The report of 
the case reads: “Where, however, the court ac- 
quitted an officer for want of sufficient evidence, 
the Commander in Chief would not allow the of- 
ficer’s character to remain under such a doubtful 
acquittal, but directed a revision of the proceed- 
ings, and by his own remarks, declared the gross 
incompatibility of the transaction imputed to 
him.” ? 

The finding by the court of an embellished ac- 
quittal is peculiar to military and naval court 
martial procedure. Col. William Winthrop, U. S. 
Army, in his treatise, Military Law and Prece- 
dents, speaks, not only of various forms of acquit- 
tal that are authorized in naval courts martial 

today, but also of characterizations by the court 
of the charges; such as their being malicious, 
frivolous, vexatious, unfounded, etc. He also 


points out that the court may “animadvert” upon 
the statement of the accused and the judge advo- 
cate or the improper conduct of the parties to the 
trial. 

Another American writer, Capt. William C. De- 
Hart, Second Regiment Artillery, on the other 
hand, observed in 1846 that: “When the charges, 


therefore, bear upon the honor of the accused, or 
have been fully disproved, such terms or epithets 
may be allowable; but in general, where no strong 
circumstances exist, which call for emphatic 
opinions, a simple verdict of acquittal is the better 
formula.” ¢ 

Naval court martial procedure, while authoriz- 
ing forms other than simple acquittals, restricts 
courts to the use of only certain forms of acquittal 
which are directed solely toward the conduct of 
the accused. The forms of acquittal authorized at 
the present time are the (1) simple acquittal, (2) 
full acquittal, (3) honorable acquittal, and (4) 
most full and honorable acquittal. 

These types of acquittal have been in use in 
naval court martial procedure in their present 
form since 1916 (although other similar forms 
existed prior to that time), and the rules concern- 
ing their interpretation and application have 
varied little since that time. There is no legal 
distinction between a simple acquittal and one 
of the other forms® which would confer greater 
benefit upon the accused, but as seen above in our 
hypothetical case, it is not the legal implication 
but rather the practical effect on the good character 
and reputation of the accused that is of paramount 
importance.® 

The basic rules laid down for the use of the 
various forms are set forth in Naval Courts and 
Boards, 1937, section 434. Briefly stated, they are: 

(A) “The court does therefore acquit” which 
should be used in all cases except where another 
form is indicated. 

(B) “The court does therefore fully acquit” 
which should be used where the court fails to find 
any facts whatever which reflect adversely on the 
conduct of the accused in connection with the mat- 
ters pertaining to the charge and specification. 

(C) “The court does therefore honorably ac- 
quit” which should be used where the offense, be- 
sides being of a military nature, is such that 
conviction would tend to dishonor the accused and, 
as in the case of a full acquittal, should not be 
used where the record of proceeedings shows any 
adverse reflection upon the accused. 

(D) “The court does therefore most fully and 
honorably acquit” should be used where the re- 
quirements of a full and an honorable acquittal 
have been met and where the court not only con- 
dones the acts of the accused but wishes to place 
the highest stamp of approval upon the accused 
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concerning the matters covered by the specification 
preferred against him.” 

Although the rules set forth in Naval Courts 
and Boards are not all-inclusive instructions in 
the use of all the forms mentioned, the instructions 
given must be interpreted to apply to each form 
where it is properly used, giving due consideration 
to the nature of the offense charged. Thus, in dis- 
cussing the “full acquittal,” it is stated that this 
form is indicated when a court not only fails to 
find a charge proved beyond a reasonable doubt, 
but finds no incriminating facts whatever against 
the accused. However, this rule applies equally 
to the other higher forms. It is to be noted that 
the court is the sole judge of facts, and its deter- 
mination in this regard is final because it is ordi- 
narily more competent to arrive at the correct facts 
than are the reviewing authorities.’ 

It may happen, as it sometimes does, that the 
court is of the opinion that the accused should be 
vindicated beyond a simple acquittal but still is 
inclined not to use a higher grade of acquittal in 
view of the caveat expressed in Naval Courts and 
Boards, 1937, section 434, that a “full acquittal” 
should not be used if “the record shows any ad- 
verse reflection whatever upon the accused.” At 
first glance this may appear to preclude the use of 
a higher type of acquittal even though the “adverse 
reflection” may be found only in testimony which 
the court considers unworthy of belief. Here, 
again, the instruction given for “full acquittal” 
must be construed with this latter prohibition. 
That is, the evidence of “adverse reflection” must 
be uncontroverted before the embellished acquittal 
is proscribed. Once more, the court is the sole 
arbiter of this. Notwithstanding, there have been 
cases, as will be seen hereinafter, wherein courts 
not only have been criticized but the finding of the 
embellished acquittal has been disapproved by the 
Navy Department.*® 

Despite the fact that these qualifications are 
mentioned only with respect to “full” and “hon- 
orable acquittals,” it is apparent from the absence 
of this type of definitive directive, relating to the 
“most full and honorable acquittals,” and the in- 
struction which directs attention to the “full” and 
“honorable acquittals,” that these qualifications 
also apply in cases where the latter form is to be 
used. 

The history and application of this phase of 
naval law, as expressed in court martial orders 
from 1916 to 1937, would seem to indicate that the 
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Navy Department has not looked with great favor 
upon the embellished type of acquittal. This 
reaction, however, results only from a reading of 
those court martial orders reprinted in Compila- 
tion of Court Martial Orders, 1916-37. These per- 
tinent cases are ones in which the Department 
either disapproved the finding of a higher type 
of acquittal or criticized the court for so finding. 
This fact, however, should not be taken as an ex- 
pression of the Navy Department’s general dis- 
approval of this type of findings, but, rather, 
merely as an effort to safeguard the prestige of the 
more desirable finding. It must be borne in mind, 
too, that these reported cases are ones in which 
the Department had good reason to hold the court’s 
action improper and, consequently, deserving of 
comment. Actually there are other cases in which 
the Department has passed as “legal” cases in 
which embellished acquittals were given, making 
no comment pro or con. Present day courts, there- 
fore, should consider the reported CMO’s from a 
didactical standpoint, accepting them merely as 
illustrations of situations wherein the more desir- 
able cases of acquittal were not indicated. In fact, 
even a simple acquittal was not justified by the 
facts recorded in the record of proceedings of 
some of the reported cases. 

In 1916 a lieutenant (junior grade), was brought 
to trial for various offenses—hazarding a vessel 
under his command, suffering his vessel to be run 
upon a shoal, and for being culpably inefficient in 
the performance of his duties. The court “fully 
acquitted” the officer of these charges. Despite 
the finding of the court, the Department remarked 
that the facts in the record showed the accused 
to have steered too dangerously close to a reef 
and that he had failed to obtain fixes of his posi- 
tion. The Department took occasion to define the 
kinds of acquittal that henceforth were to be used 
in court martial procedure.® It is the definitions 
and requirements set forth in this court martial 
order which are substantially reiterated in Naval 
Courts and Boards, 1937. 

Also in 1916, the trial of a warrant officer is re- 
ported,” the court having “most fully and honor- 
ably acquitted” the accused of the charge of drunk- 
enness. The court martial order in the case, 
without clearly giving a reason for doing so, states 
that the acquittal in that case was not in accord 
with the requirements set forth in the last-men- 
tioned court martial order, C. M. O. 29, 1916, 1-3. 
Although the report of this case does not so state, 
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it would appear that the criticism was not meant 
to indicate that an embellished acquittal was im- 
proper in this case, but rather, that instead of using 
the “full and honorable” form the court should 
merely have “fully” acquited the accused of 

Gsunkenness—this charge not necessarily being 
agaist. military authority, considered a prereq- 
uisite to the use of the “honorable” or “most fully 
and honorably” forms. 

- In 1919 a captain in the Marine Corps was tried 
and “most fully and honorably” acquitted of a 
charge of scandalous conduct, the specification al- 
leging a lascivious act. The convening authority 


‘stated that in his opinion such an acquittal was 


unmerited * because the record shows that by 
the accused’s own testimony, naval officers, in the 
presence of the accused, partook of intoxicating 
liquors immediately prior to the act alleged and 
that one officer became intoxicated. Such expres- 
sion of opinion by the convening authority is not 
contrary to the principle mentioned above, that 
the court is sole arbiter of the facts, since the con- 


‘ vening authority in no way sought to set aside the 


findings as expressed by the court. 

Two other cases are reported; one in which the 
court was criticized for the use of an embellished 
acquittal, and another in which a court was in- 
formed that the findings were not justified. In 
the first of these cases * the court “most fully and 
honorably” acquitted the accused of an act of a 
scandalous nature and of falsehood. The ac- 
cused’s testimony indicated that he engaged a room 
with a strange enlisted man of unknown moral 
character, and the Department considered that the 
accused had placed himself in a position to be made 
a ready target of an attack of the scandalous na- 
ture alleged. The Department, thereupon, con- 
cluded that the form of acquittal used was not 
justified. In the other case, the accused was “hon- 
orably acquitted” of the offense of Embezzlement."* 
Although the court properly acquitted the ac- 
cused, evidence indicated that he was negligent in 
the handling of the property entrusted to him, and 
the Department was of the opinion that the honor- 
able acquittal was improper. In addition to these 


cases wherein the court was merely criticized, there 
are cases up to 1937 wherein the type of acquittal 
used was disapproved. 

A naval captain in 1926 was “fully acquitted” 
of neglect of duty, some evidence having been 
adduced to show that he failed to utilize the facili- 
ties furnished him for the safe conduct of his 





ship.* Basing its reasons on thé high responsibil- 
ity of a commanding officer for the safe conduct 

of his ship, the Department disapproved the find- 

ing of the court. 

In 1931 an interesting case occurred in which 
a medical officer caused his commanding officer to 
be relieved of his command and to be placed on 
the sick list. On being tried for improperly so 
doing, the accused was “most fully and honorably 
acquitted” of the offense alleged.“ The convening 
authority disapproved the form of the acquittal 
of certain of the charges, stating that in addition 
to the prosecution evidence being unrefuted the 
accused made no affirmative defense. Further, 
he pointed out, the evidence indicated that the 
accused had no basis for the diagnosis which had 
caused the commanding officer to be relieved of his 
command. 

In 1928, however, the case of an ensign was re- 
ported, in which the accused was acquitted of 
unauthorized absence and missing ship. The De- 
partment, without a detailed statement of its 
reasons therefor, placed the following remarks on 
the record : “In the opinion of this Bureau [Bureau 
of Navigation] the accused was entitled to a full 
acquittal as it does not appear that his conduct 
on this occasion reflected in any way adversely 
upon him.” * 

The foregoing résumé of these reported cases 
is not made with a view to analyzing the reasoning 
behind the disapproval of the specific acquittals 
discussed, but merely to illustrate a few situations 
in which the Department has considered that the 
embellished acquittal is not proper. 

Although these cases wherein the findings were 
expressly disapproved appear to be in conflict 
with the proposition stated earlier in this article, 
that the court is the sole judge of the facts and 
arbiter of whether there is any adverse reflection 
on the accused in the record, any apparent con- 
flict is explainable and the stated proposition is 
one of present law rather than that existing prior 
to 1937. ’ 

At the time these older court martial orders 
were promulgated there was no provision under 
naval law which prohibited a reviewing authority 
from disapproving an acquittal. With the ap- 
proval of Naval Courts and Boards, 1937 (Changes 
Nos. 1 and 2), the following prohibition was in- 
corporated as section 47214: “No action should 
be taken by a reviewing authority which purports 
to approve or disapprove an acquittal or a finding 
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of not guilty or not proved. Approval in such 
cases is not required and disapproval cannot affect 
the finality of the proceedings, if legal, as a bar to 
a second trial for the same offense. If a reviewing 
authority does not concur in the finding of the 
court, he may so state in his action upon the record, 
giving such reasons as he may deem appropriate 
for the information of the members of the court 
and other reviewing authority.” (See also @. M. 
O. 3, 1943, 42.) 


In view of the foregoing provisions the Judge 


1A hypothetical case. 

2 The Practice of Courts Martial, 2d ed., Captain Hough, 48th 
Regiment, Bengal Native Infantry, p. 504. 

3 Winthrop’s Military Law and Precedents, 2d ed., pp. 385, 386. 
See also Remarks on the Constitution of Courts Martial, Thomas 
Frederick Simmons, captain, H. P. Royal Artillery, 3d ed., p. 283. 

* Observations on Military Law, William C. DeHart, p. 182. 

5C. M. O. 29, 1916, 1-3. 

® Naval Digest, 1916, p. 13, par. 20. 

™NC & B, 1937, secs. 304, 305, 472c; C. M. O.’s 3, 1944, 435; 

, 1942, 138; 4, 1937, 17; 6, 1936, 4-5; 4, 1935, 5-6. 

® For example see C. M. O.’s 3, 1926, 3 and 2, 1924, 3-5 for 

Departmental disapproval; and C. M. O.’s 3, 1925, 3-4 and 29, 


Advocate General, in a recent case, has expressed 
the opinion that a reviewing authority no longer 
has authority to disapprove the type of acquittal 
found by the court even though, in the opinion of 
the reviewing authority, there may exist uncon- 
troverted evidence in the record reflecting ad- 
versely upon the accused. In such cases the re- 
viewing authority is restricted to a statement of 
his nonconcurrence in the action of the court, 
where it is warranted, giving his reasons there- 
for, as he may deem appropriate. * 


1916, 2 where the court was criticized or informed that its 


finding was not justified. 
°C. M. O. 29, 1916, 1-3. 
#C. M. O. 38, 1916, 1. 
1C, M. O. 224, 1919, 1. 
122C, M. O. 3, 1925, 3. 
3¢C. M. O. 1, 1931, 21-22. 
4 C. M. O. 3, 1926, 3. 
16. M. O. 1, 1931, 9-14. 
1% C. M. O. 2, 1928, 3-4. 
17 Opinion of the JAG, dtd 10 Feb 1950; File OO—-McF adden, 
John T., Jr./A17—20 169089. 


UNIFORM CODE 
Art. 15—Commanding Officer’s nonjudicial 


punishment 


By LCDR M. K. Disney, USN 


ITH THE PASSAGE AND APPROVAL 

of the Uniform Code of Military Justice (ap- 
proved 5 May 1950), comes the task of preparing 
ourselves for the coming of its effective date, 
which for all purposes, except articles 12 and 67 
(a), is 31 May 1951. In other words, we have, 
for the majority of instances, a little less than a 
year. 

There is being prepared a manual which will 
supersede our Naval Courts and Boards and the 
“Bibles” of the other services as well, with respect 
to all court-martial processes and “mast punish- 
ments”. Until the approval and promulgation of 
this manual, any thoughts as to what may actually 
be the rules and regulations a year from now are 
merely conjecture. 

However, believing it to be advantageous if we 
consider ahead of time what is likely to be the 
score, this article is written about one phase of 
the UCMJ to show its differences from the system 
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under which we are now operating, and to show, 
here and there, some of the reasons behind some of 
the changes. 

Article 15, the Commanding Officer’s nonjudi- 
cial punishment, has been chosen because it marks 
the bottom of the ladder of corrective or discipli- 
nary measures. We should certainly learn, step by 
step, the simple before we go to the more complex. 
The actual wording of article 15, UCMJ, will here- 


inafter appear in italics to distinguish from com- 
ments thereon. 


“Art. 15. Commanding officer’s nonjudicial punishment. 
(a) Under such regulations as the President may pre- 
scribe, any commanding officer may, in addition to or in 
lieu of admonition or reprimand, impose one of the 
following disciplinary punishments for minor offenses 
without the intervention of a court martial * * *” 


This indicates that, as at present, the naval 
commanding officer may reprimand or admonish 
instead of, or in addition to, another disciplinary 
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but nonjudicial punishment. It is to be also noted 
that, also as at present, the naval commanding 
officer, in addition to the admonition or reprimand, 
or in lieu thereof, may give only one of several 
specified punishments. 

“(1) upon officers and warrant officers of his command: 

“(A) withholding of privileges for a period not to exceed 
two consecutive weeks; * * *” 

The present article 24 of the articles for the 
government of the Navy has no phrase of this 
nature. “Privileges” seem to be a loose word and 
one requiring definition. Since the words “with- 
holding of privileges” seem to be lifted from the 
104th Article of War (see Manual for Courts- 
Martial, U. S. Army, 1949, section 119), it seems 
appropriate to go to Army sources for their mean- 
ing. Although a reasonable search has been made 
of Army law, an actual definition has not yet been 
located. It seems, however, that the “privileges” 
that may be “withheld” are those that are within 
the prerogative of the commanding officer to grant 
or withhold. The 1920 edition of Winthrop’s 
Military Law and Precedents, page 446, seems to 
indicate this, although the discussion therein 
actually relates to whether any punishment what- 
soever might, at that time (prior to the adoption 
of the present 104th Article of War), be awarded 
by the commanding officer where there was lack 
of statutory authority. 

Winthrop’s also indicates that within “privi- 
leges” would come leaves of absence or passes. 
Either of these, it is readily seen, could be granted 
or withheld at the option of the commanding of- 
ficer. Typical of privileges that might easily be 
withheld are the right to utilize recreation facili- 
ties, or the selection to the more desirable duties 
during the period of “withholding.” This is not 
an attempt to enumerate all of the possible “privi- 
leges,” but is just an attempt to show what they 
are apt to be like by showing a few potentials. 

“(B) restriction to certain specified limits, with or 
without suspension from duty, for a period not to exceed 
two consecutive weeks;or * * *” 

It is considered that this is more or less self- 
explanatory and is nothing new as far as the Navy 
is concerned. Under article 24, AGN, the com- 
manding officer now has the power to suspend from 
duty. It is to be noted, however, that article 24, 
AGN, says 10 days is the maximum period of sus- 
pension from duty or confinement (unless a 
greater period is necessary to bring the accused 


to trial by court martial), whereas article 15, 
UCM, allows 2 weeks. In this respect, the com- 
manding officer’s power seems to have been broad- 
ened. There is no reason to suspect a change from 
the Navy’s present holding that a partial suspen- 
sion will still be all right, as was the case in 
C. M. O. 10, 1927, 24, where the accused was 
suspended from duty involving flying, and the 
punishment was considered lesser than, and in- 
cluded in, suspension from duty under article 24, 
AGN. 

The “restriction to certain specified limits” 
seems clear. Of course, the commanding officer 
cannot, under the guise of this clause, in fact con- 
fine by saying, “You are restricted to cell No. 3 of 
the brig.” It is clear that his actions must be 
reasonable and something less than confinement. 
The accused may, for example, be restricted to 
the ship or station for 2 weeks, and further, dur- 
ing the same period of time, be restricted from 
certain places on the ship or station. This, in 
effect, might overlap the “withholding of privi- 
leges” mentioned above. 


“(C) if imposed by an officer exercising general court- 
martial jurisdiction, forfeiture of not to exceed one-half 
of his pay per month for a period not exceeding one 


month; * * *” 

Here is a section that is definitely new to the 
Navy, but seems self-explanatory. If you, as an 
officer, “act up,” and your skipper is among those 
empowered to convene general courts-martial, you 
may lose one-half of a month’s pay. If your com- 
manding officer is not this big, you’re safe, at least 
from this particular type of nonjudicial punish- 
ment. The question of just how much dockage of 
pay this is, seems to be answered in the House 
Armed Services Committee Hearings, on page 931, 
where the discussion clearly limits it to base pay 
and longevity. Apparently, none other of your 
money will be subjected to halving, at least under 
this section. 


“(2) upon other military personnel of his command: 

“(A) withholding of privileges for a period not to ex- 
ceed two consecutive weeks ; or 

“(B) restriction to certain specified limits, with or 
without suspension from duty, for a period not to exceed 
two consecutive weeks; * * *” 

It is believed, since these two sections are identi- 
cal with (1) (A) and (B), discussed above, that 
their application, also, will be identical, but will 
concern all except officers and, of course, civilians. 
The same comments as given above, therefore, are 
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considered applicable, and will not be repeated 
here. 


“(C) extra duties for a period not to exceed 2 consecu- 
tive weeks, and not to exceed 2 hours per day, holidays 
included * * *” 

This is not, to the Navy, a new type of punish- 
ment. The period of time over which it can be 
imposed, however, has been cut greatly. Navy 
Regulations, 1948, section 1416 (3), says that a 
commanding officer cannot impose extra duties for 
more than 1 month. The Code cuts the period 
down to 2 weeks, including holidays, and limits 
it further to2 hoursaday. Navy Regulations also 
states that extra duty is not to be performed on 
Sundays. So, if we can assume this regulation 
is to remain in effect, the limit of extra duty impos- 
able by the commanding officer would be 24 hours 
(or 2 hours a day for 12 days, excluding the Sun- 
days contained in the 2 weeks). It is also pre- 
sumed that the policy now present in the services, 
not to degrade military duties by imposing them 
as punishments (such as guard duty, drills, sound- 
ing of calls, etc.), will be continued. (See Navy 
Regulations, 1948, section 1416, (4), and Manual 
for Courts-Martial, U.S. Army, 1949, section 115). 

“(D) reduction to next inferior grade if the grade from 
which demoted was established by the command or an 
equivalent or lower command; * * *” 

This is not entirely new to the Navy. It is to 
be pointed out that, in line with long established 
Navy law (C. M. O. 76, 1920), this means only one 
reduction at one time. This is clearly shown in 
the House Hearings, pages 925-926. 

There is one vital distinction, however, between 
article 24, AGN, and article 15, UCMJ, with ref- 
erence to this section. That is the question of 
which rates may be done away with at the will of 
the person imposing the nonjudicial punishment. 
Article 24, AGN, states that the rating must be 
established by the commanding officer himself. 
C. M. O. 3, 1944, 527 indicates this has been ex- 
panded to include ratings established by the com- 
manding officer’s predecessor in the particular 
command. 


This is about as far as the Navy has gone to 
date. It is questionable, though, how the law will 
be interpreted a year from now. The Code clearly 
states that not only may the commanding officer 
demote from a rating established by himself or by 
one of his predecessors in the command, but says 
that he may also demote if the rating was estab- 
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lished by an “equivalent” or by a “lower” com- 
mand. It is, of course, conceivable that the Navy 
may choose to continue, by regulation or otherwise, 
as at present, and to allow only the commanding 
officer or his successor to the particular command 
to break a man rated in that command. 

However, if the Navy decides to expand its pol- 
icy and to authorize nonjudicial punishments to 
the extent authorized by law, definitions of “equiv- 
alent” and “lower” must be forthcoming from per- 
sons who have authority to define. It is fairly 
easy to predict a few examples of what would be 
“equivalent” commands. A man who was rated 
by Com9 and was then transferred to Com3 and 
ran afoul of his new skipper could be “busted” 
back down by Com3, since the two commands 
clearly are “equivalent.” Or, presumably, one 
receiving station could break a man rated by an- 
other receiving station, or a destroyer skipper 
could break a man rated on any other destroyer. 

Many questions, though, arise in my mind as to 
what would be other “equivalent” commands, or 
what would be “lower” commands. Will a battle- 
wagon skipper be able to break a man who is 
transferred to his ship from a cruiser or a de- 


stroyer? Undoubtedly so, but will it be on the . 


theory of “lower” command; or will ships, in 
themselves, be considered commands “equivalent” 
toeach other? If all ships are considered “equiva- 
lent” commands, then the reverse of the above 
would take over, and a DD or cruiser skipper could 
break a man rated on a BB. 

What about the command relationships of both 
the seagoing and the shore based commands, among 
themselves and with each other? Presumably 
a task force or squadron commander will be able 
to demote a man rated on any ship under him, or 
in a like task force or squadron, who later hap- 
pens to be transferred to his staff. The Com- 
mandant of a Naval District will be able to break 
a man rated anywhere in territory under his juris- 
diction or, as far as that goes, anywhere in any 


district, by virtue of either the “lower” or the 


“equivalent” command theories. However, will 
a DD skipper be able to demote a man rated at 
gunnery school or vice versa? Will a task force 
commander be able to break a man rated by Com3? 
These are questions that seem impossible to 
answer prior to the promulgation of definitions of 
“equivalent” and “lower”, and subsequent in- 
terpretations thereof, as to the Navy. What the 


— © 


TH dé k= fH = Oe = = ol 


ee a ue elle eel 





m- 
avy 
‘ise, 
jing 
and 


pol- 
s to 
uiv- 
per- 
irly 
d be 
ated 
and 
ted” 
ands 


. an- 
pper 
oyer. 
as to 
s,.0r 
ittle- 
ho is 
1 de- 


1 the . 


Sy in 
lent” 
uiva- 
ibove 
could 


both 
mong 
nably 
> able 
im, or 
- hap- 
Com- 
break 
juris- 
n any 


or the 


*, will 
ted at 
- force 
Yom3 ? 
ble to 
ions of 
nt in- 
at the 


definitions are apt to be, I cannot forecast. They 
may be on the basis of number of personnel, or of 
authorized ratings, or of chain of command, or of 
other factors too numerous to mention. Without 
doubt, the answers to the questions now being 
raised, both here and in the minds of the readers, 
will be settled in the new manual. They cannot 
be answered at the present time. Anyway, it is 
something to think about, and a radical departure 
from present Navy law and/or policy may be in 
the offing. We'll have to wait and see, and give you 
the answers as soon as logical and legal answers 
can be given. 

“(E) if imposed upon a person attached to or em- 
barked in a vessel, confinement for a period not to exceed 
seven consecutive days; * * *” 

This appears particularly adaptable to the Navy 
and it was, in fact, the consideration of the prob- 
lems of the Navy that caused its inclusion in the 
Uniform Code. The Army and Air Force have 
never used confinement as a “company punish- 
ment,” comparable to “mast”, but its use has been 
traditional in the Navy and the Coast Guard. The 
reasoning behind its retention appears to be rea- 
sonable and clear. It was considered for the pur- 
poses of the Army and the Air Force that there 
was no necessity to confine, but that a simple re- 
striction to limits would suffice. This would not, 
however, be sufficient on board ship. To restrict 
to the ship would be meaningless if the ship were 
at sea and the sailor had no place to go anyway. 
Senator Tobey said, during one of the floor de- 
bates, “I can agree that aboard ship, confinement 
may occasionally be necessary for disciplinary 
purposes because restriction alone is not much of 
a punishment to a person who cannot leave a ship 
in the middle of the ocean” (Congressional Rec- 
ord, February 1950, p. 1326). 

It was considered that at least there should be 
reserved to the commanding officer of a ship the 
power to order a man to a brig, because other- 
wise he would be getting no punishment. It is to 
be noted that article 24, AGN, says only 10 days 
confinement may be given (unless more time be 
necessary to bring to trial by court martial), 
whereas the Code cuts this down to 7. It is also 
noted that these 7 days are to be consecutive days 
and consecutive means what it says, excluding any 
possibility of giving a sentence such as “for the 
next 7 Sundays.” 


“(F) if imposed upon a person attached or to em- 
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barked in a vessel, confinement on bread and water or 


diminished rations for a period not to exceed three 
consecutive days.” 

This is a section about which there was much 
“screaming.” Senator Kefauver, (Senate Armed 
Services Committee Hearings, p. 327) , said, “Well, 
it is something you ought to be able to scream 
about.” There were discussions about how bar- 
baric and inhumane such treatment is. Veterans’ 
associations, bar associations, lawyers’ associations, 
and the like, aired their views about it. Mr. 
Arthur E. Farmer, speaking on behalf of the Com- 
mittee on Military Law of the War Veterans’ Bar 
Association, made a statement which included, 
speaking of the bread and water provision, 
“* * * the injustice of such a provision is ap- 
parent * * * confinement on bread and water 
is a barbarous relic of earlier days and should be 
abolished” (House Hearings, page 649). Charges 
of violation of article 55, UCMJ, the section pro- 
hibiting cruel and unusual punishments, were 
hurled. Mr. Richard H. Wels, of and for the 
Special Committee on Military Justice of the New 
York County Lawyers’ Association, for example, 
had this, among other things, to offer, “Article 55 
of the bill prohibits the imposition of any cruel 
and unusual punishments. We feel that the spirit 
of this section is violated by article 15 * * * 
Such punishment to our minds seems cruel and bar- 
baric, and to fit in the same category as the flog- 
gings, brandings, and tatooings which are specif- 
ically prohibited by article 55. Such punish- 
ments, when imposed by the Japanese and the Ger- 
mans in World War II met with the highest 
condemnation of the American people. They will 
meet with the same condemnation when imposed 
by American officers on American men” (Senate 
Hearings, p. 208) . 

However, it is in the UCMJ, and at the Navy’s 
insistence. The reasoning behind this appears 
clear. Simple confinement at sea may, in effect, 
be no punishment, but be in fact of a somewhat 
dubious benefit. If a man is confined on full ra- 
tions while on board ship, he, in effect, is sitting 
out the period of his sentence while his shipmates 
are out doing their work, and his, as well. Conse- 
quently, it was considered reasonable to allow 
more than simple confinement to be imposed on 
persons attached to or embarked in a vessel. 
Senator Saltonstall (Senate Hearings, page 326), 
said, “it seems to me that it is a very reasonable 
way, because you have no way of punishing a man 
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on shipboard. If you stick him in a bunk and 
leave him on there, he is better off than he is pol- 
ishing brass.” Of course, the period was cut down 
from 5 days to only 3, so the punishment has un- 
doubtedly lost most of its sting. But it is still 
present for the “toughie” who acts up at sea and 


runs afoul of the skipper. (Perhaps this tends 
to support the old idea of “no work, no eat” !) 

It is noted that, although article 24, AGN, per- 
mitted “solitary,” nowhere in article 15, UCMJ, 
does the word appear. The question arises 
whether “solitary” actually has been done away 
with. It apparently can no longer be given as an 
actual sentence, but the question still remains 
whether, in practice, it could or would still be used. 
Perhaps a commanding officer would choose to 
confine only one person at a time and allow no 
visitors. This would be close to “solitary.” Or 
perhaps the same argument advanced by some of 
the most critical opponents to solitary confine- 
ment, who claimed it to be “cruel and unusual” 
punishment, could be used in determining that 
wherever there was a bread-and-water sentence 
there should likewise be “solitary.” This, on the 
theory that to feed one person a full ration while 
not the one next to him would be a “cruel and un- 
usual” punishment. Bread and water at present 
in the Navy appears, in fact, illegal unless “soli- 
tary” is also given. (See sec. 678, note 70 of 
Naval Courts and Boards and also C. M. O. 6, 1930, 
19.) This, like all other comments in this writ- 
ing, of course, is merely conjecture on the author’s 
part. Perhaps the manual writers will lay down 
the authorized rules and regulations to be fol- 
lowed; or perhaps the limitations based in accord- 
ance with “(b),” discussed next, will take care of 
any possible questions. 


“(b) The Secretary of a Department may, by regula- 
tion, place limitations on the powers granted by this 
article with respect to the kind and amount of punish- 
ment authorized, the categories of commanding officers 
authorized to exercise such powers, and the applicability 
of this article to an accused who demands trial by court 
martial.” 


The first portion of this section merely says that 
the Secretary of a Department may lessen the 
maximum allowable sentence in the above-men- 
tioned punishments, or may specify only certain 
persons or classes of persons who may be author- 
ized to impose them. The Army has indicated, 
for example, that it will probably no¢ authorize 
bread and water as a punishment, inasmuch as 
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at present their manual (sec. 115) prohibits it. 
Also, Mr. Larkin, Assistant General Counsel, 
Office of Secretary of Defense said, “I can, I think, 
forecast for you right at this minute that if this 
is phrased this way the Army and the Air Force 
will immediately instruct their commanders not 
to impose confinement and bread and water 
* * *” (House Hearings, p. 932). However, 
in the arguments on the bill on the floor of the 
Senate, mention was made of the possibility that 
while the present Secretary might rule these out, 
future ones perhaps would not. Senator Tobey 
said, for instance, “I have no doubt that Mr. Gray 
will leave the Army system as it is—but we must 
not forget that there once was a Secretary of War, 
Mr. Stanton, whose harshness and arbitrariness 
is a matter of history. Would a Secretary like Mr. 
Stanton hesitate for 1 minute to adopt a harsh 
and arbitrary system of disciplinary punishment 
if authorized by statute?” (Congressional Rec- 
ord, February 1950, p. 1326). 

The latter portion of this section gives the Sec- 
retary of the respective Department the right to 
say whether an accused may demand trial by court 
martial, rather than receive punishment under 
article 15. This is another section about which 
there was much discussion. Many points were 
raised, including the Constitution and all of its 
ramifications about a man’s right to a fair trial 
unless he waives it. Senator Tobey, again on the 
floor, argued, “The feature I object to most in the 
bill before you, however, is the denial of the right 
to demand trial unless the Secretary by regulation 
grant that trial. That is so abhorrent to my sense 
of fair play that I cannot support it” (Congres- 
sional Record, February 1950, p. 1326). 

This provision, however, like “E” and “F” 
above, was apparently written in for the benefit 
of the Navy, since in the Navy the officer who 
now has deck court jurisdiction is the same officer 
who imposes punishment at mast, or his subordi- 
nate. Therefore, to grant an option to naval per- 
sonnel would appear meaningless where the 
commanding officer was also the deck court officer. 
In the event that the commanding officer was not 
the deck court officer, it would result in granting 
a subordinate officer the authority to pass judg- 
ment on his superior, and this at the option of the 
accused. “This would not be a desirable situa- 
tion” say both the Senate Report, page 11, and the 
House Report, page 14. A different situation, 
however, exists in the Army and Air Force since 
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the surnmary court martial officer will almost al- 
ways be superior to the persons acting under 
article 15, UCMJ. Consequently, the UCMJ was 
written so that each service can determine for 
itself whether it wishes to allow the accused to 
demand, as a matter of right, trial by court mar- 
tial rather than receive punishment under article 
15. Whether we, in the Navy, continue to follow 
the age old policy of no appeal from “mast” re- 
mains to be seen when we examine forthcoming 
regulations at some future date, but the indications 
are that we will have no change along this line. 

“(c) An officer in charge may, for minor offenses, im- 
pose on enlisted persons assigned to the unit of which he 
is in charge, such of the punishments authorized to be 
imposed by commanding officers as the Secretary of the 
Department may by regulation specifically prescribe, as 
provided in subdivisions (a) and (b).” 

This article is one about which few, if any, com- 
ments may be made at the present time. It all de- 
pends on what the Secretary of the Navy pre- 
scribes by regulation, and presumably he will, at 
the same time, designate who are to be OIC’s. 

(d) A person punished under authority of this article 
who deems his punishment unjust or disproportionate 
to the offense may, through the proper channel, appeal 
to the next superior authority. The appeal shall be 
promptly forwarded and decided, but the person punished 
may in the meantime be required to undergo the punish- 
ment adjudged. The officer who imposes the punishment, 
his successor in command, and superior authority shall 
have power to suspend, set aside, or remit any part or 
amount of the punishment and to restore all rights, 
privileges, and property affected.” 

This is entirely new to the Navy. It provides 
that a person punished under this article has a 
right to appeal to the next superior authority from 
his commanding officer’s decision. It is noted 
however, that the person so punished may be re- 
quired, in the meantime, to serve his sentence, so 
the effect of this appeal may be more or less of a 
nullity. It may, however, serve to clear the man’s 
record in some fashion, since the commanding offi- 
cer, his successor in command, or the superior au- 
thority may “suspend, set aside, or remit any part 
or amount of this punishment and restore any 
rights, privileges and property affected.” 

As to what actual practical effect this may have, 
one can only hazard a guess. A person who feels 
aggrieved may decide against an appeal, even 
though he thinks he is innocent, or thinks that 
his punishment has been a trifle too severe, for 
the sake of potential peace with the skipper in the 





future. He might. easily feel that the skipper 
would forever hold it against him if he went “over 
his head,” and might feel it not worth the chances 
he would be taking—particularly if he were given 
a bread and water sentence, which he would have 
completed by the time the appeal was processed. 
Also, there’s probably many a person who thinks 
that as long as there is nothing more than a “mast” 
on his record there’s nothing to worry about so 
why bother, with the chances of ill-will he would 
be taking, to remove it from his record, even if he 
thought, by appeal, he stood a good chance to so 
do. 

“(e) The imposition and enforcement of disciplinary 
punishment under authority of this article for any act or 
omission shall not be a bar to trial by court-martial for 
a serious crime or offense growing out of the same act 
or omission, and not properly punishable under this 
article; but the fact that a disciplinary punishment has 
been enforced may be shown by the accused upon trial, 
and when so shown shall be considered in determining 
the measure of punishment to be adjudged in the event 
of a finding of guilty.” 

This section speaks for itself, except for the pos- 
sible necessity of a definition of the word “seri- 
ous.” It says, in effect, that punishment under 
article 15 will be a bar to trial by court martial 
for minor, but not for serious, crimes or offenses 
growing out of the same act or omission. The 
Senate Report, page 11, states that the “difference 
between a minor offense and a serious crime” is 
that which may be derived from section 118 of 
the Manual for Courts Martial, U. S. Army, 1949. 
Turning to that section we find the. applicable 
portion reads, “Whether an offense may be con- 
sidered ‘minor’ depends upon its nature, the time 
and place of its commission and the person com- 
mitting it. Generally speaking, the term includes 
misconduct net involving moral turpitude or any 
greater degree of criminality than is involved in 
the average offense tried by summary court-mar- 
tial. An offense for which the Articles of War 
prescribe a imandatory punishment or authorize 
the death penalty or penitentiary confinement is 
not a minor offense. Offenses such as larceny, 
fraudulently making and uttering bad checks, and 
the like, involve moral turpitude and are not to be 
treated as minor. Escape from confinement, will- 
ful disobedience of noncommissioned officer, and 
threatening or assaulting sentinels are offenses 
which are more serious than the average offense 
tried by summary courts martial and should not 
ordinarily be treated as minor.” 
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My conjecturing as to what the law at Captain’s 
Mast may be a year hence is now concluded. I 
wish once more to remind the readers, though, that 
the actual rules, regulations, definitions, and poli- 
cies will be forthcoming from those who have 
authority to speak, rather than just conjecture. 
While the above may be food for thought, it can- 
not be taken as “the law to be.” The first speakers 
on that subject will presumably be, as mentioned 
above, the manual writers, who must produce their 
publication well in advance of “D-day,” or 31 May 
1951. Until then, unless someone with authority 
speaks in some other fashion prior to that time, 
you, too, are free to speculate on the dubious aspects 
of Art. 15. 


Nore: House Hearings referred to are those con- 


ducted, in March and April 1949, before a subcom- 
mittee of the Committee on Armed Services, House 
of Representatives, Eighty-First Congress, First 
Session, on H. R. 2498. 

House Report referred to is that submitted, on 
28 April 1949, by Congressman Brooks, from the 
Committee on Armed Services, to accompany H. R. 
4080. (The bill substituted for H. R. 2498.) 

Senate Hearings referred to are those conducted, 
in April and May 1949, before a subcommittee of 
the Committee on Armed Services, United States 
Senate, Eighty-First Congress, First Session, on 
S. 857 and H. R. 4080. 

Senate Report referred to is that submitted on 
10 June 1949, by Senator Kefauver, from the Com- 
mittee on Armed Services, to accompany H. R. 


4080. 


UNIFORM CODE 
Art. 2—Persons subject to the code 


By CDR E. T. Kenny, USN 


NE OF THE DRAFTING OBJECTIVES 

of the new Uniform Code of Military Justice 

(P. L. 506, 81st Cong., 2d Sess.) was to wrap the 

pertinent material into a neat package. The value 

of this technique, and its successful attainment, is 
apparent as early as the first two articles. 

Following a list of definitions especially slanted 
to aid and simplify construction, article 2 answers 
the question “Who has to obey the code?”. As 
everyone who has given a little thought to the 
jurisdictional phases of military and naval justice 
knows, there’s more to the answer than a mere 
“Why, everyone in uniform, of course.” Admit- 
tedly, such a catch-all reply roughly categorizes 
99 percent of those whom the code governs, but a 
definitive answer needs the 12-point break-down 
that we find in article 2. 

From a Navy viewpoint, some of these article 2 
subsections are new, others familiar—some modify 
existing law, others incorporate provisions previ- 
ously found only in scattered sources. It is the 
purpose of the following comments to make article 
2 even clearer by tracing its source material and 


12 


highlighting the changes that will be of particu- 
lar interest to the Navy. 


“Art. 2. Persons subject to the code. 

“The following persons are subject to this code: (1) 
All persons belonging to a regular component of the 
armed forces, including those awaiting discharge after 
expiration of their terms of enlistment; all volunteers 
from the time of their muster or acceptance into the 
armed forces of the United States; all inductees from 
the time of their actual induction into the armed forces 
of the United States, and all other persons lawfully called 
or ordered into, or to duty in or for training in, the armed 
forces, from the dates they are required by the terms of 
the call or order to obey the same; * * *” 


This first subsection encompasses the numerical 
bulk of those subject to the code. Its application 
is mainly self-evident. It needs only a quick check 
back to the definitions in article 1 to confirm that 
the new code will bind Coast Guard personnel at 
all times, since the Coast Guard is one of the 
“armed forces” referred to above, whether operat- 
ing as part of the Navy or as an arm of the Treas- 
ury Department. (The specific repeal of the 
Coast Guard Disciplinary Laws, in addition to the 
Articles of War and the Articles for the Govern- 
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ment of the Navy, is provided for in sec. 14 of 
UCM.) 

An interesting feature of subsection (1) is that 
here, for the first time, the point is made crystal 
clear that Seaman John Doe, whose enlistment 
expired Friday, is still a member of the Navy and 
still subject to Navy disciplinary laws, even 
though he’s only marking time over the week-end, 
awaiting formal discharge. Previously, this 
logical conclusion had to be reached by construc- 
tion. 

The reference to the time when inductees be- 
come subject to the code is consistent with World 
War II policy and with the Selective Service Act 
of 1948 (62 Stat. 604), which provides, in part, 
“No person shall be tried by court martial in any 
case arising under this title unless such person 
has been actually inducted for the training and 
service prescribed under this title * * *” The 
civil courts therefore continue to exercise jurisdic- 
tion over attempts to avoid selection or induction 
as well as over offenses committed prior to 
induction. 


“(2) Cadets, aviation cadets, and midshipmen;” 


This subsection, so far as it affects Navy person- 
nel, may, perhaps, be said to be a refinement of 
subsection (1) in that both “aviation cadets” and 
“midshipmen” are already covered in the earlier 
provision. No complaint, however, is to be read 
into this remark. Balance and clarity carry their 
own justification. Besides, the “aviation cadets” 
primarily intended to be covered are the Air Force 
enlisted personnel so named. Navy, too, has 
“Aviation cadets” who comprise a special enlisted 
grade in the Naval Reserve and Marine Corps 
Reserve (34 U. S. C. 850 (a) et seg.). They, of 
course, are subject to Navy laws just as are other 
Reserve personnel on active duty. 

Turning again to the definitions, it is seen that 
“midshipmen” include not only those at the Naval 
Academy but all Holloway Plan and NROTC 
midshipmen on active duty in the naval service. 

This specific inclusion of midshipmen in the 
group triable by all three types of courts-martial 
has necessitated the repeal of an 1895 statute. No 
longer is it necessary for the Secretary of the Navy 
to have special authority to convene general courts- 
martial for the trial of midshipmen at the Naval 
Academy. (34 U. 8. C. 1061.) 

The power of the superintendent to convene a 
court martial for the specific offense of hazing (34 


U.S. C. 1066) has not, however, been repealed by 
the Uniform Code, nor have the other statutory 
provisions regarding dismissal on the recommen- 
dation of the superintendent. In other words, 
the advent of the code does not mean that Naval 
Academy midshipmen are bound solely by the 
code; it means only that if midshipmen are court- 
martialed, the Code will govern court-martial 
proceedings. 

“(3) Reserve personnel while they are on inactive duty 
training authorized by written orders which are volun- 
tarily accepted by them, which orders specify that they 
are subject to this code ;” 

Here we have our first radical change. The au- 
thority granted by subsection (3) is considerably 
more restrictive than the broad control that the 
Navy previously exercised over members of the 
Naval Reserve on inactive duty training. It marks 
a curtailment of the jurisdictional features of the 
Naval Reserve Act of 1938 (52 Stat. 1180; 34 U.S. 
C. 855). 

Influencing the Congressional decision to so 
word the subsection was the fact that, unlike the 
Navy situation, neither Army nor Air Force Re- 
serve personnel on inactive duty training were 
subject to military law. Congress sought a happy 
balance. Also taken into consideration was the 
testimony of representatives of various Reserve 
organizations, given at the committee hearings on 
the bill. As Senator Kefauver said of this sub- 
section, when presenting the code to the full Sen- 
ate, “Some Reserve groups were alarmed that this 
would make them subject to the code when they 
attended monthly meetings or wear their uniforms 
or receive correspondence courses. The jurisdic- 
tion is not intended to cover such occasions, and 
will not cover them, both because of the require- 
ment that the orders be voluntarily accepted and 
because no such acceptance will be requested ex- 
cept in connection with duty which involves the 
use of dangerous and expensive equipment.” Duty 
afloat and weekend flight duty are the types of 
inactive duty training involving the use of dan- 
gerous and expensive equipment, to which the 
Senator referred. 


“(4) Retired personnel of a regular component of the 
armed forces who are entitled to receive pay;” 

At first blush, this subsection may appear to be 
no more than restatement of existing Navy law. 
We know that retired regular officers have been 
expressly subject to naval jurisdiction since 1857 
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(34 U.S. C. 389). But what of enlisted regulars 
placed on the retired list with pay? The statutes 
have been silent about their jurisdictional status, 
and CMO 9-1922, 11 clearly sets them apart from 
amenability to naval laws. As recently as a year 
ago, the Judge Advocate General affirmed this 
opinion. Now, legislation, in the form of sub- 
section (4), including as it does both officers and 
enlisted personnel, effects the desired congruity. 

“(5) Retired personnel of a reserve component who 
are receiving hospitalization from an armed force;” 

With this subsection, we’re back once more to 
Reserve personnel, this time retired, not on in- 
active duty training as in (3) above, and again we 
find a lessening of the Navy’s jurisdiction. Prior 
to the code, under a section of the Naval Person- 
nel Act of 1938 (34 U. 8. C. 853 (d)), the Navy 
retains full jurisdiction over retired Reserve per- 
sonnel, since they are on the same retired list as 
regulars. The Army had no comparable jurisdic- 
tion, retirement benefits for nonregulars being 
administered by the Veterans’ Administration. 
Hence subsection (4) represents a compromise, to 
standardize the authority of the services. By its 
enactment all control over retired Reserve per- 
sonnel is relinquished except in the special circum- 
stances of receiving hospitalization from one of 
the services. 


“(6) Members of the Fleet Reserve and Fleet Marine 
Corps Reserve ;” 


Here we have an unqualified incorporation of 
existing law (34 U. S. C. 853 (d)). Oddly 
enough, it is the one subsection of the entire ar- 
ticle 2 which is uniquely Navy. 

In a recent case, the basic law (which subsec- 
tion (4) continues) making members of the Fleet 
Reserve subject to discipline as members of the 
naval forces, even though not in an active duty 
status, was held constitutional right up to the 
Supreme Court (335 U. 8. 806). 

“(7) All persons in custody of the armed forces serving 
a sentence imposed by a court-martial ;” 

The adaptation of this subsection from Article 

‘of War 2 (e) plugs a gap in Navy jurisdiction. 
There should be, of course, adequate control over 
a court martial prisoner for the full term of his 
sentence regardless of the term of his enlistment. 
But Navy lacked satisfactory control. Minor dis- 
ciplinary infractions of a prisoner offered no prob- 
lem in handling, but if he committed a crime, 
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while in confinement but after the term of his en- 
listment had expired, then he could not be tried 
by a naval court-martial (CMO 11-1928, 11). 
Civil authorities had to take the case. 

A finger has been kept in the breach since 1941, 
in the form of legislation automatically extending 
enlistments until actual discharge. (34 U.S. C. 
186.) The legislation is temporary however, and 
some day the finger would be withdrawn. With 
the enactment of subsection (7) the gap is per- 
manently filled. 

“(8) Personnel of the Coast and Geodetic Survey, Pub- 
lic Health Service, and other organizations, when assigned 
to and serving with the armed forces of the United 
States ;” 

Here, again, is an example of neat packaging. 
Two pieces of scattered legislation are incorpo- 
rated—33 U. S. C. 855 and 42 U. S. C. 217—and 
the phrase “other organizations” wisely provides 
for the future amenability to the Code of person- 
nel who, en bloc, may be assigned to and serve 
with the armed forces. 


“(9) Prisoners of war in custody of the armed forces ;” 


This subsection is declaratory of existing inter- 
national law, provisions of a treaty which the 
United States has signed and ratified. The 
Geneva Convention of July 27, 1929, Relative to 
the Treatment of Prisoners of War (47 Stat. 2021, 
Treaty Series 846 LRNA I, 544), provides in 
article 45 that “Prisoners of war shall be subject 
to the laws, regulations and orders in force in the 
armies of the detaining power.” Article 46 of 
the same Convention forbids the imposition of 
punishments upon prisoners of war other than 
those provided for the same acts for members of 
the national armies; and article 46 gives a prisoner 
of war the same right of appeal against any sen- 
tence rendercd against him as individuals belong- 
ing to the armed forces of the detaining power. 

A recent meeting of 59 nations in Geneva revised 
the 1929 Convention in the light of World War IT 
experience. On 12 August 1949 the United States 
was one of the signatories to the resulting text. 
Senate ratification has not, to date, given the re- 
vision the force of law in this country, but the 
issue is academic, so far as the uniform Code is 
concerned, because the substance of the 1929 pro- 
visions outlined above are retained in the pro- 
posed treaty. 


“(10) In time of war, all persons serving with or ac- 
companying an armed force in the field ;” 
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Before Navy readers lightly dismiss this section 
as one affecting the Army only, let it be hurriedly 
observed that “in the field” may mean the deck of 
a ship a thousand miles at sea. The phrase has 
been judicially construed to refer not only to land, 
but to any place, whether on land or water, apart 
from permanent cantonments or fortifications 
where military operations are being conducted. 

Two leading cases on the subject merit mention 
because of their naval interest. One, in World 
War I concerned a civilian passenger aboard an 
Army transport; the other, in World War II, 
concerned a merchant seaman aboard a _ vessel 
owned by the United States, but leased by a private 
company and carrying Army cargo. Both cases 
held that the persons concerned were accompany- 
ing the armed forces in the field and could 
properly be court-martialed for offenses. 

The reason the phrase came under the judicial 
microscope is that it appears in Article of War 
2 (d), long a part of the Army’s jurisdictional 
power and is the basis of the present subsection 
(10). The Judge Advocate General of the Army 
has had occasion to hold certain categories of ci- 
vilians, and types of civilian positions, to be sub- 
ject to military law under Article of War 2 (d). 
Mentioned here as a matter of general military 
interest, some of these holdings include: guides for 
the Army during warfare with the Indians; an 
ambulance driver employed by the Army in the 
Civil War; laborers employed by contractors with 
the A. E. F. in France; a labor foreman employed 
by the Army in the Persian Gulf Command; USO 
Camp Show entertainers with troops overseas; 
and American newspaper correspondents in Aus- 
tralia officially accredited to the Army. 

Although not spelled out in subsection (10), it 
would seem intended, and constitutionally neces- 
sary, that the status of a civilian “accompanying 
an armed force in the field” within the United 
States or a Territory must be such as to create an 
obligation on his part toward the military mission, 
and a reciprocal supervisory obligation on the 
part of the armed force. Oherwise, the enforced 
deprivation of a trial by jury, when one could so 
readily be afforded, might well pose a serious con- 
stitutional hurdle. 


“(11) Subject to the provisions of any treaty or agree- 
ment to which the United States is or may be a party 
or te any accepted rule of international law, all persons 
serving with, employed by, or accompanying the armed 
forces without the continental limits of the United States 





and without the following territories: That part of 
Alaska east of longitude 172 degrees west, the Canal Zone, 
the main group of the Hawaiian Islands, Puerto Rico, 
and the Virgin Islands; 

“(12) Subject to the provisions of any treaty or agree- 
ment to which the United States is or may be a party 
or to any accepted rule of international law, All per- 
sons within an area leased by or otherwise reserved or 
acquired for the use of the United States which is under 
the control of the Secretary of a Department and which 
is without the continental limits of the United States and 
without the following Territories: That part of Alaska 
east of longitude 172 degrees west, the Canal Zone, the 
main group of the Hawaiian Islands, Puerto Rico, and the 
Virgin Islands.” 


The above typography is purposeful. Subsec- 
tions (11) and (12) are based on a common source 
and were meant to be complementary. Only to 
avoid awkward draftmanship were they sepa- 
rated. Seen as set forth above—with the essence 


of each highlighted—the interrelation of the sec- . 


tions becomes more apparent. 

Paraphrasing the two provisions in merger we 
might put the thought in this fashion: “Unless 
international law is violated, civilians serving 
with, employed by, or accompanying the armed 
forces, or in a reserved area used by the armed 
forces, beyond the reach of the Federal courts, are 
subject to the code in peace or war.” 

The common source of the subsections is a 1943 
act of Congress (34.U. S.C. 1201) which extended 
naval courts-martial jurisdiction to certain civil- 
ians outside of the United States. The Act was 
intended primarily to give Navy the same control 
over civilians (such as contractors’ employees in 
outlying bases) as that exercised by the Army 
under the Articles of War. Unlike the Army au- 
thority, however, the Navy legislation is opera- 
tive only in time of war or national emergency— 
a time which Congress declared at an end in 1947 
for this statute. It can be seen, therefore, that 
except for a 4-year period a wide divergence in 
the authority over identical problems existed 
among the branches of the armed services. The 
equal application of subsections (11) and (12), 
along with (10), ends service differences in a 
particularly delicate sphere of jurisdiction. 

An example of a treaty, the provisions of which 
have a definite bearing on Navy jurisdiction, is 
the 1941 Leased Bases Agreement with the United 
Kingdom. The agreement runs for 99 years and 
affects the Naval bases at Argentia, Bermuda, 
and Trinidad. Another treaty of great Naval 
interest is the one entered into with the Philippine 
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Government in 1947 concerning our bases there. 
Prior to the code the Navy lacked the judicial 
machinery to put some of the Philippine Treaty’s 
provisions into operation, so subsection (12) will 
be particularly welcome in that area. 

There is no doubt that Congress has enlarged 
the scope of military and naval control over civil- 
ians beyond any previously authorized. Bearing 
in mind that these comments attempt nothing but 
a sketch of the law, with no discursions into policy, 
let it be noted that subsection (11) authorizes the 
court martial of a service man’s dependent who 
has accompanied him to Okinawa, and that a 
civilian tourist walking into a naval base at Adak 
is subject to court-martial by the mere fact of his 
presence, under subsection (12). 


Of course, the entire code does not apply to 
civilians. Some offenses are peculiarly military. 
In the language of the repealed 1943 act, some 
offenses are “of such a nature that they can be 
committed only by Naval personnel.” Neverthe- 
less it takes no Nostradamus to foresee many and 
interesting developments. 

Perhaps, though, trial by court-martial rather 
than civil trial is ceasing to be a bogey in the pub- 
lic mind. After all, a young lady in Germany, 
who was sentenced recently by a U. S. Military 
Government court for pumping a few rounds into 
her service-man husband, complained that she 
wasn’t being treated fairly—she should have (so 
ran her legal argument on appeal) been court- 
martialed. 


CONFESSIONS MUST BE VOLUNTARY 


By LTJG B. N. Cole, USN 


| ie A RECENT SUMMARY COURT MAR- 

TIAL case the recorder attempted to introduce 
a confession purportedly made by the accused, and 
the defense counsel objected on the ground that 
anything the accused said to the witness was “hear- 
say.” The recorder replied, to the effect that 
confessions are admissible in evidence as an ex- 
ception to the hearsay rule. Defense counsel then 
countered by citing Naval Courts and Boards, 
section 174: “A confession, strictly speaking, is 
hearsay.” The defense counsel had lifted this 
sentence out of its context, and the court, appar- 
ently without reading the context, went along with 
him. The confession was not admitted in evi- 
dence. Anyone who will glance at section 174 will 
see, immediately following the sentence read by the 
defense counsel, the following statement: “How- 
ever, it may be repeated in evidence by a person 
hearing it if it was given voluntarily.” 

Another recent case went to an equally odd re- 
sult. The recorder sought to introduce a confes- 
sion, and presented an abundance of evidence tend- 
ing to show that the purported confession had been 
made voluntarily. At the conclusion of the re- 
corder’s case on the collateral issue the accused 
made.no effort to rebut. The court asked the re- 
corder’s last witness one question: “Did you warn 
the accused that anything he said might later be 
used against him?” Answer: “No.” After this 
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exchange the court ruled that the confession would 
not be admitted in evidence. This ruling pro- 
ceeded from minds which apparently were not 
aware of the provisions of Naval Courts and 
Boards, section 181: “The fact that a voluntary 
confession was made without the accused having 
been warned or cautioned that it might be used 
against him does not affect its admissibility.” 

The rulings of the courts in both of the above 
cases were erroneous. The writer has prepared 
the present article in the hope that it will be of 
assistance in the future to courts, counsel, and 
those persons charged with the duty of investigat- 
ing offenses and collecting the evidence for the re- 
corder or judge advocate. In pursuit of this pur- 
pose, numerous actual cases have been selected and 
are set out in brief without an excess of editorial 
comment. 

Before going into the specific rules and citing 
the cases it might be well to make a cursory back- 
ground examination of the hearsay rule. 

Testimony is “hearsay” and is inadmissible in 
evidence when its truth and accuracy depend 
upon the credibility of some person not on the 
witness stand. Several reasons have been cited, 
historically, as the reasons for the existence of the 
rule: (1) the real witness is not testifying in 
court under sanction of the oath; (2) the accused 
is denied the opportunity to be confronted by the 
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witnesses against him; (3) the accused is denied 
the opportunity to cross-examine thie real witness 
against him; and (4) the court has no means of 
appraising the credibility of the originator of the 
evidence, because he does not appear in court. It 
was believed by the courts more than 300 years ago 
that this sort of evidence was so wndependable 
that a jury ought not be allowed to hear it, and the 
hearsay rule was developed to ewelude such evi- 
dence. Hearsay evidence is not necessarily wn- 
believable; it is legally wndependable. Thus, if 
the accused does not object to hearsay evidence the 
court may properly hear it, and give to it that 
probative value which it reasonably merits, in the 
court’s opinion. 

Some hearsay evidence, because of certain safe- 
guards that minimize some or all of the four risks 
listed above, is admissible in evidence even over the 
objection of the accused. Nearly everyone, for 
example, has a general reluctance to speak against 
his own interests, and a person who has committed 
a crime can generally be expected to keep quiet 
about it. If such a person subsequently becomes 
over-burdened with conscience and is thus impelled 
to share his guilty knowledge with others, the 
chances are good that what he says is true. The 
courts, therefore, universally recognize that ex- 
trajudicial confessions—i. e., confessions made 
elsewhere than before a court—are admissible in 
evidence as exceptions to the hearsay rule. 

During the early history of the law, confessions, 
no matter how they were obtained, were admis- 
sible against the maker, and this was true even 
though the most shameful tortures were used. In 
the course of time, however, it became evident that 
persons influenced by hope of benefit, or by fear, 
are likely to confess to alleged crimes which they 
never committed. This realization led the courts 
to receive confessions with caution. Out of this 
caution has evolved the rule which is the subject 
of this article—that the confession of a person 
accused was induced to confess to a crime in which 
freely and voluntarily made. Confessions not 
voluntarily and freely made are thus excluded 
from evidence because of the possibility that the 
accused was induced to confess to a crime in which 
he was not, in fact, involved. To be received in 
evidence in Navy courts, confessions must have 
been made freely and voluntarily without any in- 
fluences on the accused’s mind caused by threats, 
promises, or other improper influences, however 


slight. Confession; obtained by compulsion 
should be excluded, regardless of tle character of 
the compulsion. 

It is propcr to allow both sides an opportunity 
to introduce evidence to show whether the confes- 
sion was voluntary. The accused has the right 
to take the stand and give his version of the cir- 
cumstances which induced the alleged confession. 
Ordinarily this should be done by the accused on 
his voir dire, and the questioning of the accused 
must be limited to the collateral issue of the vol- 
untariness of his confession. However, even after 
the confession is admitted the accused still has the 
right to offer testimony about all the circumstances 
which might affect its admissibility or its weight. 

The rule to be followed in Navy courts martial 
is set forth in Naval Courts and Boards, sections 
174 and.177. It must be affirmatively shown in 
Navy courts martial that the confession was en- 
tirely voluntary on the part of the accused. The 
burden, froni the beginning, is upon the prosecu- 
tion to show that it was voluntarily made. In 
reaching its decision on the collateral issue, the 
court should have before it the testimony of both 
sides about the facts and circumstances surround- 
ing the taking of the confession. The court has 
the right to accept either the prosecution’s or the 
accused’s version of how the confession was made. 

Whether a confession is voluntary depends en- 
tirely upon the facts of the particular case, and 
each new case must be judged on its own facts. 
Having heard the testimony on both sides, the 
court is confronted with two hurdles. First, out 
of the conflicting evidence before it, it must find 
the true facts surrounding the taking of the con- 
fession. Second, being satisfied about the facts, 
it must apply the law to the facts—i. e., construe 
the evidentiary significance of the facts—and 
make the vital determination whether the confes- 
sion was freely and voluntarily made. 

Consequently, it is desirable to examine each 
fact which might be represented as having some 
bearing on the issue. It will be noted in the dis- 
cussion which follows that any particular case 
may include more than one pertinent fact. 


Arrest or confinement 
The fact that the accused was under arrest or 
in custody of the police at the time ofhis con- 
fession is not, of itself, sufficient reason to exclude 
the confession. The mere fact that he was in con- 
finement when examined does not render his 
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confession inadmissible ; but as one of the cireum- 
stances to be considered by the court, his imprison- 
ment may be taken into account in determining 
whether the statement was voluntary. 

Example 1.—Accused was discovered by Federal 
prohibition agents driving a Packard touring car 
loaded with illicit whisky. While he was under 
arrest, accused made several statements. Held: 
The statements were admissible. That accused 
was under arrest does not deprive the statements 
of their voluntary character or render them in- 
admissible. (Lytle v. U.S., 5 F. 2d 622.) 

Example 2.—Accused was arrested and charged 
with murdering a Federal game warden on a Gov- 
ernment reservation. While in custody of Federal 
authorities the accused confessed to a special agent 
of the Department of Justice. Accused was hand- 
cuffed at the time, and several armed guards were 
present. Held; The facts that the accused, when 
he made his confession, was in custody, was hand- 
cuffed, and was guarded by armed officers, are 
not sufficient to render his confession involuntary. 
(Greenhill v. U. S., 6 F. 2d 134.) 


Failure to warn 


The fact that a confession, otherwise volun- 
tary, was made without the accused having been 
warned or cautioned that it might be used against 
him does not affect its admissibility. If the con- 
fession was voluntary, it is admissible even though 
it should appear that he was not so warned. 

Example.—Accused objected to the introduc- 
tion in evidence of a confession made by him “on 
the ground that the accused had not been properly 
warned that what he said might be used against 
him.” The court sustained the objection. Held: 
That the ground assigned for objection was un- 
tenable in view of section 181, Naval Courts and 
Boards. (C@.M. 0.5, 1932, 9.) 


Presence of military superiors 


The mere fact that the accused’s military su- 
periors are present at the time he confesses does 
not necessarily render his confession involuntary. 
The question in each case should be whether the 
presence of the superior operated on the mind of 
the accused to coerce him. However, confessions 
made by enlisted men to superiors should be re- 
garded with great caution, and where there has 
been even slight assurance of relief or benefit by 
the superior the confession should not, in general, 
be admitted. The relationship of the parties is 
such that undue influence may be easily exerted. 
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Example 1.—W, a hospital apprentice, and one 
L, were suspected of having unlawfully disposed 
of a quantity of morphine. The medical officer 
called in W and told him that it was known that 
he had taken the narcotics and that it would go 
easier on him if he confessed. Held: That the 
alleged confession was improperly admitted in 
evidence. (C. M. O. 3, 1925, 4.) Note that here 
was an express promise of benefit. 

Example 2.—Accused was charged with stealing 
a dozen cases of beer from a Navy warehouse. On 
the trial the court admitted his extrajudicial con- 
fession over his objection. The evidence showed 
that while the accused was confined in the brig 
he was brought before a lieutenant (junior grade) 
and questioned about the alleged theft. The officer 
told him, in effect, that his failure to make a con- 
fession would constitute a failure to perform his 
duties as a petty officer. Held: The confession 
made by the accused to the officer was inadmissible 
under these circumstances. (C. M. O. 11, 1945, 
438.) 

Solicitation of confession 

A confession is voluntary and admissible even 
though it is elicited by questions put to the ac- 
cused by a constable, magistrate, or other person, 
and even though the questions assume the accused’s 
guilt. The mere fact that the confession comes 
during or after a questioning period does not 
render it involuntary. The mere statement to an 
accused that it is “preferable to tell the truth” is 
not necessarily a disqualifying fact, but the ad- 
vice and “encouragement” which may precede 
such statement by an investigating officer may well 
constitute a disqualifying factor. Specific advice 
or encouragement to an accused that he confess is 
generally considered sufficient to operate on the 
mind of an accused person and to induce either 
hope or fear, or both. It goes without saying, 
that a confession made pursuant to orders from 
an officer in authority cannot be considered as 
having been made voluntarily. 

Example 1—The commanding officer of the ac- 
cused called his attention to a newspaper account 
of certain crimes in which the accused participated 
while on shore, and asked him whether he had “any 
statement to make concerning it.” The accused 
thereupon made a verbal statement concerning the 
newspaper report “without threat, inducement, or 
promise of reward.” The commanding officer 
then “asked him if he would make a written state- 
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ment” and the accused complied without “any 
threat or promise of reward.” Held: Both the 
verbal and written statements were admissible 
as confessions. (Naval Digest, Confessions, 1.) 

Example 2.—The police detective made the fol- 
lowing statement to the accused: “Now look here, 
Bram, I am satisfied that you killed the captain, 
from all I heard from Mr. Brown, but * * * 
some of us here think you could not have done all 
that crime alone. If you had an accomplice, you 
should say so, and not have the blame of this hor- 
rible crime on your shoulders.” Held: The con- 
fession was rendered inadmissible. (Bramv. U.S., 
168 U. 8. 532.) 

Example 3.—The investigating officer told the 
accused, an enlisted man whose conduct was the 
subject of the investigation, that the truth was 


the more desirable procedure in any situation, and ° 


advised and encouraged the accused to tell the 
truth. Held: The confession should not have been 
admitted in evidence. (C. M. O. 2, 1943, 66.) 


Use of promise of benefit 


A confession is not voluntary when it is induced, 
or materially influenced, by hope of release or 
other benefit inspired by one in authority or by a 
person competent (or believed by the accused to 
be competent) to effectuate what is promised. 
Statements made under such conditions should not 
be admitted. But the fact that the accused hoped 
to obtain leniency by his confession does not make 
the confession involuntary, when the hope was 
not induced either by promises or threats made by 
the officers. 

Example 1—The Commandant of a Naval Dis- 
trict obtained a confession from an accused person 
by promising that, if the accused would confess 
his guilt, he would urge the Navy Department to 
mitigate such sentence as might be adjudged by 
the general court martial which was to be con- 
vened in the accused’s case. Held: That the con- 
fession was not voluntary in the legal sense of the 
word because it was obtained by a person in a posi- 
tion of authority over the accused as a result of a 
promise that, if the accused would confess, efforts 
would be made to mitigate his punishment. 
(C. M. O. 2, 1922, 9.) 

Example 2.—The provost marshal, who was in- 
vestigating a theft allegedly committed by the 
accused, who was an officer, secured from the com- 
manding officer of the accused a promise that if 
the accused would admit guilt and sign a resigna- 


tion from the naval service “in order to avoid 
trial by general court martial,” the commanding 
officer would forward the resignation to higher 
authority recommending that it be accepted. 
After receiving this assurance, the accused con- 
fessed. Held: The promise to the accused that, if 
he would confess, the commanding officer would 
recommend the acceptance of his resignation, must 
reasonably be construed to have engendered hope 
of benefit in the accused’s mind, and consequently 
rendered the confession inadmissible. (C. M. O. 
4, 1946, 164.) 

Example 3—The accused was suspected of hav- 
ing “peeped” into nurses quarters. On the day 
following the incident the accused was questioned 
at some length by a lieutenant commander in the 
presence of the accused’s commanding officer. In 
the process of the examination the lieutenant com- 
mander twice told the accused that if he told the 
truth “it would be taken into consideration by his 
superior officers.” The accused’s confession fol- 
lowed. Held: The promises made to the accused 
by an officer in the presence of the accused’s com- 
manding officer could not have had any effect other 
than that of engendering hope of benefit in the 
accused’s mind. The statement was improperly 
admitted. (C. M. O. 2, 1944, 266.) 

Use of threats 

Threats have the same effect, in the determina- 
tion of the question of voluntariness, as promises 
made to the accused. If a confession is obtained 
by oral threats of harm, or by actions of those in 
control of the prisoner which are equivalent to 
threats, the confession is involuntary and should 
not be admitted. The underlying principle is that 
the confession should not be induced by threats, 
because under such circumstances the accused may 
have been influenced to say that which is not true, 
and the supposed confession cannot be safety relied 
upon. 

Example 1.—Accused was charged with stealing 
property of ithe United States intended for the 
naval service thereof. The investigator threat- 
ened to implicate the accused’s girl friend. The 
accused stated that he would tell the truth if she 
were left alone. Upon being told that she would 
be left alone if he told the truth, he confessed. On 
the subsequent trial the confession was admitted 
in evidence over the accused’s objection. Held: 
That the confession was not voluntary and was not 
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admissible over the accused’s objection. (C.M. 0. 
4, 1930, 6.) 

Example 2—The accused was suspected of 
illegally dealing in gold bullion in China. He was 
arrested by a major and a chief warrant officer, 
who questioned him for about 2 hours. During 
the course of the questioning the accused was told 
that it might be necessary to refer the matter to 
his family, «nd to the place where he attended 
school, and that it might be necessary to investi- 
gate his background completely ; that it would not 
look very good in the accused’s community if an 
investigation had to be made; that if accused 
had been picked up by the Chinese authorities he 
would have been subject to serious penalty; that 
the accused’s girl friend would be turned over to 
the Chinese and be put in the torture chamber and 
given the “water treatment”; and that it would 
help if the accused wrote a statement. The major 
read to the accused those portions of Naval Courts 
and Boards pertaining to perjury. The accused 
confessed. /feld: The court erred in admitting 
the confession. Under the facts of this case, the 
facts as shown by the record were insufficient to 
indicate that the confession was free from threat 
or promise and, in a legal sense, voluntary. (C. 
M. O. 8, 1948, 239.) 


Use of prolonged examination 
(Third degree) 


“Zeal in tracking down crime is not itself an 
assurance of soberness of judgment. Experience 
has therefore counseled that safeguards must be 
provided aguinst dangers of the overzealous as well 
as the despotic resort to those represensible prac- 
tices known as the ‘third degree’ which, though 
universally rejected as indefensible, still find their 
way into use.” (McNabb v. U.S., 318 U.S. 332.) 
Confessions obtained by third-degree methods are, 
needless to say, objectionable, and should not be 
admitted into evidence. 

Example 1—The accused were arrested on Fri- 
day, 17 October, and kept under guard throughout 
the entire day. They were not permitted to talk 
to one another. After the evening meal they were 
taken, under guard, to a civilian police station 
and interrogated by two civilian police detectives. 
This questioning lasted until almost midnight, 
when the accused were returned to their station 
and confined. After 3 hours of sleep they were 
aroused at 0500 on 18 October and were returned 
to the police station for further questioning. 
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Shortly thereafter they were told by their com- 
manding officer that if they confessed they would 
be tried by general court martial, and that if they 
did not confess they would probably be given un- 
desirable discharges and turned over to civilian 
authorities for trial. Both accused were then 
questioned repeatedly by the same detectives, with 
time out only for noon and evening meals. Later 
that night they agreed to confess, and were then 
warned of their right to say nothing that would 


incriminate them. The accused subsequently re-. 


fused to sign the transcripts of their confessions. 
Held: The court erred in admitting the confes- 
sions. The threat of the commanding officer, 
coupled with other circumstances surrounding the 
taking of the confessions, renders inescapable the 
conclusion that the confessions were not volun- 
tarily made. (C. M. O. 12, 1948, 334.) 

Example 2.—The record in this case indicated 
that the officers of the shore patrol and the Office 
of Naval Intelligence began questioning the ac- 
cused, an enlisted man charged with murder, at 
0030 and questioned him continuously until about 
1630 that afternoon, a period of about 16 hours. 
For the first 4 or 5 hours the accused was in wet 
clothes; his request to chanze to dry clothes was 
ignored although the night was cold. He had a 
hang-over and a cold. His request for water 
through the greater portion of his questioning, al- 
though not specifically denied, likewise was ig- 
nored. He was not given food until about noon 
and had had no sleep for about 30 hours. His 
questioners informed him early in the investiga- 
tion that if he cooperated with them things would 
go easier with him, but if he did not, things would 
be bad for him at his trial; that if he did not help 
them, his questioners would have to appear at his 
trial and so testify. Although the accused re- 
peatedly stated that he did not know what hap- 
pened, the questioning continued persistently. He 
was told that he was lying, and superior officers 
advised him to tell the truth. By noon the ac- 
cused started talking, and by 1630 he had made 
three incriminating statements. Held: That the 
confessions were improperly admitted in evidence. 
(C. M. O. 1, 1944, 55.) 


Use of deception or artifice 


Trickery, as such, does not render a confession 
involuntary unless the acts of trickery constitute 
threats or promises as well. If the artifice used 
involves a promise tending to induce a false con- 
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fession it will operate to exclude the confession, 
not because of the tricks, but because, by use of 
the trick or artifice, an untrue confession was 
probably secured. 

Example 1.—Accused was charged with shoot- 
ing and killing a revenue agent who approached 
his still. While in jail he made several incrimi- 
nating statements to other persons, one of whom 
was a Federal agent disguised as a fellow prisoner. 
Statements made by accused to the agent were 
offered in evidence. Held: Admissible. That a 
deceit was practiced does not exclude what accused 
may freely have said totheagent. (Youngv. U.S., 
107 F. 2d 490.) 

Example 2.—Accused, an Indian, was accused of 
having murdered an Indian girl in an isolated 
part of the Indian reservation during an attempt 
to have sexual relations with her. An investi- 
gating officer took the accused’s fingerprints and 
told him that after these prints were sent to the 
“big man” in Washington he would be able to 
pick out the guilty man. Later a photograph was 
faked by the officers purporting to show that ac- 
cused’s thumb print appeared on the tennis shoes 
worn by the girl. Still later a man, represented 
to the accused as being the “big man” from Wash- 
ington, pointed accused out from among a group 
of Indians as the guilty party. The accused con- 
fessed. The “big man” was in fact the Chief of 
Police of Idaho Falls, Idaho. Held: The confes- 
sion was admissible. The accused in this case was 
an Indian of some intelligence. He was 50 years 
old, and could read and write. He had been a 
member of the Indian counsel for some time, and 
had made several trips to Washington, D.C. The 
court felt that the false statements about the 
amount of incriminating evidence against the de- 

fendant did not tend in this particular case to 
procure a confession, whether true or false. 


(Lewis v. U. S.,74 F, 2d 173.) 


Age, sex, mental condition, and the like 

In determining whether an accused confessed 
voluntarily, it is proper for the court to consider 
the accused’s age, sex, mental condition, physical 
health, education, etc., and his surroundings at 
the time he made his statement. 

Example 1.—In a case where an officer made an 
incriminating statement the Department made the 
following comment: “The accused in this case 
is not a boy, nor is he drawing a boy’s salary. 
* * * Tt cannot be presumed that a com- 


missioned - officer of the Navy would regard a 
simple question put to him by his commanding 
officer as to whether ‘he had any statement to 
make,’ as compelling or inducing him to make 
an involuntary statement of such character that 
it could not reasonably be accepted as true 
* * *, On the contrary, a commissioned officer 
of the age, education, and experience of the ac- 
cused must be presumed to know—and is in fact 
required to know—the provisions of Navy Regu- 
lations * * * which provide that if the ac- 
cused does not desire to submit a statement he 
shall set forth that fact in writing.” (Naval 
Digest, Confessions, 4.) 

Example 2.—Accused was charged with having 
stolen a watch. When he was interrogated about 
the theft he was under medical treatment for in- 
juries received in and about the head as a result of 
a fist fight with the owner of the watch. Accused 
confessed, but at the trial testified that he had no 
recollection of doing so. Held: That this was 
enough to cast doubt on the admissibilty of the 
purported confession. (C. M. O. 1, 1942, 164.) 

Ewample 3.—Accused was indicted for murder. 
He testified, on his trial, that when he made his 
purported confession to the police he had consumed 
more than a pint of whisky. All the witnesses con- 
ceded that he was at least partially under the in- 
fluence of liquor when his statement was made. 
Held: The confession was not rendered involun- 
tary. The evidence failed to disclose such an ex- 
treme case of intoxication as to render the 
confession inadmissible. The drunken condition 
of an accused when making a confession, unless 
such drunkenness goes to the extent of mania, does 
not affect the admissibility in evidence of a con- 
fession. (Bell v. U.S., 47 F.2d 438.) 


Fact that a series of confessions was made 


When a confession which is obtained by methods 
that render it involuntary is followed by a subse- 
quent confession, a presumption arises that the 
later confession was motivated by the same con- 
siderations, even though made to a different per- 
son than the one to whom the first confession was 
made. The burden is on the prosecution to show 
that the undue influence that produced the first 
confession had been removed prior to the subse- 
quent confession. 

Example 1.—In Palestine, where the accused 
was charged with stealing arms of the United 
States, he confessed to his commanding officer, 
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after being promised by him that if he made a 
statement he would be protected from local ac- 
complices (the Stern gang) ; would be transferred 
to the United States; and an effort would be made 
to see that he would “get off light.” The accused 
was then secretly moved out of Palestine and flown 
to the United States. Upon arrival, he confessed 
to two intelligence officers in writing. This second 
confession was admitted in evidence over the ac- 
cused’s objection. Held: The ruling of the court 
was erroneous. The promises made to the accused 
in Palestine rendered his first confession involun- 
tary. It was not shown that the promise of 
leniency made by the commanding officer had 
ceased to operate on the mind of the accused at 
the time he subsequently confessed to the in- 
telligence officers. (C. M. O.7, 1940, 181.) 

Example 2.—While being taken to police head- 
quarters under a charge of shooting another, the 
accused orally confessed to the civilian police. 
During the trip he was continuously questioned, 
was cursed, was threatened with bodily harm, and 
was tightly handcuffed. The confession to the 
civilian police was made at 0930. At 1230 ac- 
cused was taken before his commanding officer, to 
whom he confessed in writing. During the inter- 
vening period of time the accused was always in 
the custody of the civilian police. Before he con- 
fessed to his commanding officer the accused was 
informed of his rights, and no promises, threats, 
or other duress were evident from the record. The 
court held that the oral confession was inadmis- 
sible, but that the written one was admissible. 
Held: This waserror. The second confession was 
not free from the atmosphere of undue influence 
and threats that made the first confession inad- 
missible. (0. M. O. 2, 1947, 26.) 

The various facts that may be presented in par- 
ticular cases as going to the question of volun- 


tariness are practically limitless, but the above 
examples should be sufficient to indicate the line 
of thought that should be taken by the court from 
the facts proved on the collateral examination to 


- the final determination on the collateral issue. 


If the court concludes, after considering the facts 
brought out on the collateral question, that the 
confession was involuntary, then the confession 
must be excluded from evidence and cannot be 
given any consideration in determining the ques- 
tion of the guilt or innocence of the accused. If it 
is determined that the confession is voluntary, 
however, and it is admitted in evidence, the court 
is entitled to give it great or little weight, and may 
disregard it entirely should it be felt that the 
confession, though voluntary, is not entitled to 
belief. 

Persons charged with the duty of investigating 
offenses, and incidentally with the duty of obtain- 
ing confessions where possible, should bear in 
mind that there is no place in the proper conduct 
of their investigations for prejudice, passion, ex- 
citement, or the exercise of tyrannical power. 
While investigations must be conducted with some 
degree of legitimate zeal, soberness of judgment 
is far more important than misdirected zeal. 
Investigators will do well to follow the example 
set for them in C. M. O. 10, 1935, 9. There, the 
judge advocate of a general court martial inter- 
viewed the accused before trial and told him, be- 
fore obtaining the accused’s statement, “You may 
do well to regard me as your worst enemy.” The 
Judge Advocate General commented that the 
“warning given the accused that ‘You may do well 
to regard me as your worst enemy’ was a splendid 
type of warning which might well be used in 
other cases where enlisted men under suspicion of 
committing offenses are being questioned by their 
superior officers.” 


UNIFORM CODE 





Art. 3. 


5 pcemnegeoes ALLY, and more notably in recent 
years, the Navy has been treated to the frus- 
trating experience of watching known offenders 
thumb their noses at our punitive processes. This 
has come about when personnel have been dis- 
charged from the service before knowledge of 


22 


Jurisdiction over certain personnel 


their offenses was received by naval authorities. 
In some cases the discharges were legitimate, hav- 
ing been given at the expiration of enlistment or 
for the convenience of the Government, as well as 
for medical reasons and general inaptitude. 
Other discharges, however, were discovered to be 
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only technically valid, in that they bore the sig- 
nature of an officer authorized to effect separa- 
tion from the service, but actually were fraudu- 
lently obtained. 

The securing of discharges from the service by 
fraud is a phenomenon which is found at the 
end of a period of war, and in the hot haste of mass 
demobilization of the Armed Services. In nor- 
mal, peacetime operation separations from the 
service are conducted at a more leisurely pace, 
after thorough scrutiny of service records that are 
complete in all respects, and with consequent 
knowledge of each person’s disciplinary record 
during his period of service. Thus, through the 
elimination of separation centers chock-a-block 
with men who are “itching to get out” of the 
service, has been eliminated the possibility of con- 
nivance in fraudulent discharges by office per- 
sonnel who are “out to make a fast buck.” 

Last year, in ruling upon the Hirshberg case, the 
Supreme Court of the United States indicated 
that under the law as it existed the Navy had no 
right to try a man for an offense committed in a 
previous enlistment. You may recall that Hirsh- 
berg had been convicted of an offense committed in 
a previous enlistment, and that the gap between his 
discharge and his reenlistment was about 1 day. 
Subsequent io his reenlistment, information about 
his conduct during lis previous enlistment first 
was made available to naval authorities, and he 
was convicted by a general court martial upon evi- 
dence which was accepted by the court as conclu- 
sive of his guilt. Subsequently, Hirshberg peti- 
tioned the Federal courts for a writ of habeas 
corpus, challenging the jurisdiction of our courts 
over him for any offense committed in a pre- 
vious .enlistment. The ruling of the Supreme 
Court in this case came after a hearing in the 
United States District Court and an appeal to the 
Circuit Court of Appeals. 

Inasmuch as the Supreme Court clearly indi- 
cated that our laws, as written, did not permit trial 
for offenses committed in a prior enlistment, and 
in view of the desirability of trying offenders for 
serious offenses and of not allowing them to escape 
punishment entirely, the Congress has made 
special provisions under the Uniform Code of 
Military Justice for the trial of those who commit 


offenses while “subject to this code” and who have — 


since been separated from the service. 


Article 3, Uniform Code of Military Justice, 
reads as follows: 


“Art. 3. Jurisdiction to try certain personnel. 

“(a) Subject to the provisions of article 43, any per- 
son charged with having committed, while in a status 
in which he was subject to this code, an offense against 
this code, punishable by confinement of 5 years or more 
and for which the person cannot be tried in the courts 
of the United States or any State or Territory thereof 
or of the District of Columbia, shall not be relieved from 
amenability “to trial by courts-martial by reason of the 
termination of said status. 

“(b) All persons discharged from the armed forces sub- 
sequently charged with having fraudulently obtained 
said discharge shall, subject to the provisions of article 
43, be subject to trial by court-martial on said charge 
and shall after apprehension be subject to this code while 
in the custody of the armed forces for such trial. Upon 
conviction of said charge they shall be subject to trial by 
court-martial for all offenses under this code committed 
prior to the fraudulent discharge. 

“(c) Any person who has deserted from the armed 
forees shall not be relieved from amenability to the juris- 
diction of this code by virtue of a separation from any 
subsequent period of service.” 


It will be noted that this section plans to deal 
with three classes of people: 

1. Those who have obtained their separation 
from the service, either legally or fraudulently, 
who have been charged with committing an of- 
fense against the Uniform Code which (a) is 
punishable by confinement of 5 years or more; (b) 
cannot be tried in the courts of the United States 
or any State or Territory thereof or of the District 
of Columbia; and (c) is not barred by the statute 
of limitations set forth in the Uniform Code. 

2. All persons who are charged with fraudu- 
lently obtaining their separation from the Armed 
Forces, unless their trial is barred by the statute 
of limitations set up in the Uniform Code. 

3. Persons who have deserted from any branch 
of the Armed Forces, and then reentered the same 
or another branch of the Armed Forces and re- 
ceived from that subsequent enlistment a dis- 
charge, honorable or otherwise. It will be recalled 
that we had some instances during the last war, 
when personnel records were hard to keep cur- 
rent, of men who did not like the Navy, deserted, 
and thereafter served well and honorably in the 
Army (or vice versa), and were separated there- 
from at the end of hostilities. Under the Uni- 
form Code such persons will find themselves held 
accountable not only for their desertion from the 
first branch of the service they entered, but for all 
offenses they committed prior to their desertion. 
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* Reports of the hearings held by Congressional 
committees prior to the passage of the Uniform 
Code reveal that there was considerable opposi- 
tion to this article on the part of spokesmen for 
veterans’ organizations and Reserve groups. The 
fear was rather generally expressed that personnel 
who had been separated from the service would 
be brought back to answer for petty offenses, long 
after they had been separated. As the bill was 
originally submitted to Congress such a situation 
was, in fact, possible. As the hearings went on 
it became clear, however, that neither the Con- 
gress nor the committee appointed by the Secre- 
tary of Defense to draft the Uniform Code had 
any wish to bring back petty offenders. 

In consequence, the bill was amended by the 
committee to provide a synthesis of the recom- 
mendations offered by spokesmen for the Reserve 
organizations who testified at the hearings. The 
result is that the limitations described above have 
been imposed upon the authority of the Navy to 
try for their offenses those who have been sep- 
arated from the service. 

The limitations are certainly reasonable, con- 
sidered in the light of the testimony before the 
Congressional committee. There was a clearly 
disclosed agreement by all hands to retain juris- 
diction over personnel who brought the service 


into disrepute by the commission of major offenses. 

The Hirshberg case was not the only one dis- 
cussed; the Durant case came in for its share of 
discussion, and furnishes enlightenment about one 
type of offense the Congress had in mind when it 


passed the Code. The Durant case, you may re- 
member, involved a husband and wife, both of- 
ficers of one of the services, who were convicted by 
a court martial of stealing the Hesse crown jewels. 
Mrs. Durant was on terminal leave when she was 
ordered to trial—in fact, in the very latter part of 
her terminal leave. The Federal courts, acting 
upon her petition for habeas corpus, eventually 
ruled that she was subject to the jurisdiction of a 
court martial while on terminal leave, but her 
petition was very nearly successful. In discussing 
the Durant case it was clearly stated that, but for 


the accidental circumstances of discovery of the 
theft at the time it was discovered, the lapse of a 
week or two would have freed one of the perpe- 
trators of one of the major jewel robberies of all 
time. 

By way of clarification of the code, it will be 
noted that neither the Durants nor Hirshberg 
could have been tried for their offenses by a Fed- 
eral court or the court of any State or Territory 
of the United States or the District of Columbia, 
because the offenses were committed outside the 
civil jurisdiction of the United States or any of 
its States or Territories. It is reasonable to as- 
sume that in the case of similar theft within the 
jurisdiction of the United States, the Navy would 
not recall separated personnel for trial by court 
martial, for the reason that the offender could be 
tried and punished by a civilian court of compe- 
tent jurisdiction. The same is true in cases involv- 
ing other crimes defined by Federal, State, or 
Territorial statutes. 

The language of this article is reasonably clear 
about the jurisdiction over personnel who have 
been apprehended and are being held for trial on 
a charge of having obtained fraudulent dis- 
charges. The pretrial investigation of the offense, 
provided for elsewhere in the code, will require 
that the facts in each case be pretty clear-cut 
before an order for trial is issued and the appre- 
hension of the alleged offender ordered. In con-: 
sequence, it follows logically the alleged offender 
must be subject to the Military Code while he is in 
custody awaiting trial. It is obvious, too, that 
an offender who has been convicted should remain 
subject to the Code for the purpose of trial by court 
martial for any other offense committed prior to 
the fraudulent discharge. 

It is not expected that there will be much doubt 
or misunderstanding about the purpose, intent or 
administration of this article of the Code. As 
time goes on, and other related articles are dis- 
cussed in these pages, the reason for the selection 
of this article as one of the early articles in the 
series will become more apparent. 
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